Sustainable biofuels certification is an example of hybrid governance that locates authority, implementation and enforcement by state and non-state actors across borders. The emerging concept of "transnational environmental law" seeks to explore such forms of regulation beyond the state. This article argues that "transnational environmental law" provides a holistic perspective that breaks free of bounded notions of "law" and the "state" to capture the realities of social ordering (to address environmental challenges) at the periphery, instead of the traditional political centres of states and international organisations. However, this does not mean that the involvement or influence of states is diminished in any way. In the case of sustainable biofuels certification, states play an important role in creating incentives for other actors such as the market and civil society to play a role in global environmental regulation and orchestrating such multi-actor and multi-level regulatory arrangements.
Introduction
From the perspective of international environmental law (IEL), it would appear that the international community has done little, if anything at all, to address the environmental and socio-economic problems associated with industrial-scale biofuels production. 1 The United Nations Environmental Programme (UNEP) has produced However, the picture is markedly different the moment we expand our visual field beyond the state (including intergovernmental organisations which are created by states) and the corpus of IEL created by states. This expansion can take place on two levels. On one level, we could expand our visual field in disciplinary terms: in addition to the legal framework, there is a rapidly growing body of political science literature that seeks to examine the causes and consequences of regulation by non-state actors including industry associations and networks of technical experts. Cutler, Haufler and
Porter's pioneering work on private authority used a series of in-depth studies of particular cases of international private regulation to shed light on the theoretical and empirical questions: Why would firms cooperate to establish frameworks to govern their conduct, for example, regarding labour conditions and environmental safety? How do such forms of private regulation operate and how do they gain authority? 8 Subsequent works by Hall and Biersteker, Buthe, Green and Bartley, to name a few, shed further light on these questions. 9 Additionally, scholars including Strange, Ruggie and Sassen have explored (and hold differing views of) the effect of the rise of private regulation on public regulatory authority. 10 Whytock has questioned if private regulation can operate effectively in the absence of stable and reliable domestic legal systems given the limitations of reputational enforcement mechanisms. 11 On the other end of the spectrum is Strange's famous proclamation that " [w] here states were once the masters of markets, now it is the markets which, on many crucial issues, are the masters over the governments of states. And the declining authority of states is reflected in a growing diffusion of authority to other institutions and associations…" rules are being made and implemented by corporations and environmental nongovernmental organisations in forums that have impact across national borders. 16 We would also observe that State X's environmental law can have profound legal and regulatory impacts on State Y and may even be more effective in improving the latter's environmental record in its biofuels production activities than an MEA. The advocacy of an "expanded visual field" approach is not new. In fact, a vast majority of IEL scholarship, particularly that of American scholars, adopts an inter-disciplinary approach towards IEL. There is a shared awareness that the state-centric doctrines of IEL are illsuited to theorizing many modern developments such as the "green economy". 17 A retort could be that such developments fall outside the purview of the "law" so it is not a question of the limitations of IEL but that IEL scholars are dealing with "non-law".
However, this would be a simplistic retort. Scholars theorising about domestic law in its wider socio-economic and political context (broadly known as sociology of law scholarship) faced a similar battle more than two decades ago. Although the sociological study of law coexists uneasily with the established discipline of law, the latter has changed in important respects to accommodate the perspectives of the former. 18 "Law in context" is now a widely accepted approach towards legal analysis; reflexive law and "new governance" recognise that "law" today goes beyond rules backed by sanctions and punishment and the state does not maintain a monopoly over rule-making but nonetheless retains a significant role in the modern regulatory state.
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Similarly, the boundary between "law" and "non-law" in IEL is a contested one.
There is a complex of norms, actors and processes that have developed at multiple "sites" and "levels" beyond the simple dichotomy of the Westphalian duo of municipal domestic law and inter-state law. To an extent, this "law" versus "non-law" contention reflects a broader, enduring debate over normative pluralism and the concept of law in legal theory. While the concept of "law" remains open to contestation, it is essential to have a "working definition" to clarify the parameters of discussion in this article. The definition has to be sufficiently open-ended to guide inquiry, and not close off inquiry before it begins by conclusively specifying the nature of the object of study (the makings of a tautological debate!). 20 As such, in this article, "legal norms" refer to norms that lay out behavioural prescriptions issued by an authoritative source in written form; they can be formally binding or not; and they can be backed by dispute settlement and enforcement systems or not. 21 Admittedly, this definition is broad enough to include village custom and religious rules; what distinguishes legal norms is that the behavioural prescriptions are ultimately intended to achieve policy goals of the state. The state indirectly or directly taps on different networks, pathways and sites of normative influence to regulate society. In this manner, law takes on a far wider, more diffused, more complex role in the modern nation state and global society.
This article examines a particular biofuels regulatory regime through the lens of TEL. The regulatory regime that the European Union (EU) has set up to govern the production of biofuels from "the field to the tank" relies heavily on a novel combination of regulatory approaches. These approaches include delegation of regulatory authority to non-state market-based certification schemes and audit firms, use of market access to ratchet up environmental standards in exporting countries (alternatively, attaching environmental condition precedents to biofuel exports into the European market), and legal unilateralism. Traditional IEL discourse will dismiss such regulatory innovation as irrelevant despite the clear implications that the EU scheme will have for the international system of managing natural resources. Using the concepts of TEL, however, unlocks the potential to analyse the implications of emerging forms of nontraditional governing in the international arena. Scott's illuminating discussion of transnational law (which he views to be at such an early stage of emergence that he calls it a "proto-concept"), he presents three different but not necessarily mutually exclusive conceptions that are extrapolated from Jessup's formulation. First, "transnationalized legal traditionalism" focuses on the first sentence of Jessup's premise. The "law" as we know it, that must deal with various transnational phenomena, comprises of public international law and domestic law. "On this account, there is not-and no need for -something distinct called "transnational law" for such 'law' would invariably be given shape and be 24 Public international law came into existence with the rise of sovereign states in the seventeenth century. It is commonly viewed as the body of law that governs relations between states (for example, the law governing diplomatic relations) and that which arises from joint efforts by states to address issues of common concern (for example, biological diversity loss, money-laundering, and human trafficking). Private international law is the body of rules that apply to resolve situations whereby more than one state asserts jurisdiction over a transaction or event. It is the body of law that can be resorted to in the event of "conflict of laws" between states (private international law is also known as "conflict of laws").
permitted to exist only as the combined functioning of public international law and domestic legal systems, and their mutually regulated interactions".
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The second approach is dubbed "transnationalized legal decisionism". As the name suggests, this approach conceives of transnational law as the outcome of legal decision-making processes that have employed both domestic and international law to provide a body of potentially applicable rules to resolve a transnational issue, problem or dispute. 26 This approach can be seen in the way constitutional courts engage in dialogue, whether physically through meetings of judges to exchange insights or metaphorically through references in judgments to relevant case law in other jurisdictions, and which has been theorised within what some would call the transnational legal process school.
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Scott's third conception is dubbed "transnational socio-legal pluralism" and captures an approach that has generated much literature. It is also within this conception (and "transnationalized legal decisionism") that TEL appears to fit. This approach sees transnational law as being somewhat autonomous of domestic law and international law (including private international law). It is imagined to occupy its own normative sphere, the nature of which is "constructed" (by interacting legal, policy and moral discourses) instead of being "found" or "given". The "other rules", referred to in the final line of Jessup's framing, are seen by adherents of the "transnational socio-legal pluralism" approach as the truly transnational rules. 28 One of the earliest works to theorise about the emergence of these "other rules" that do the World Society" pays homage to Eugen Ehrlich's concept of the living law.
According to Ehrlich, law was not to be found in the political centres of power but in the every-day customs, habits and practices which the common folk adhered to. Given lex mercatoria's break with tradition, it cannot be theorised using positivist theories of law. 32 Resort must therefore be made, Teubner argues, to theories of legal pluralism which treat political, legal and social production of norms on an equal footing. 33 According to legal pluralist theories, legally non-binding norms that are generated by, for example, institutions formed by firms and non-governmental It is Shaffer's second conception that yields more interesting insights for sketching the contours of TEL. At the risk of repetition, we can say at this juncture that TEL comprises of (1) law that applies to trans-boundary situations whereby the legal norms can derive from domestic legal systems, public international law, or private ordering such as mediated settlements between a polluter and the affected communities; (2) the study of how legal norms are created and diffused by institutions and networks of actors which exercise influence beyond a jurisdiction (and may be public, private or hybrid in nature) to induce improved environmental performance in target states, industries and communities with close connections with the environmental resource at stake (for example, indigenous peoples and forests);
(3) the study of the outcomes of such patterns of norm creation and diffusion and (4) the study of normative concerns that arise from transnational legal structures such as their legitimacy. 39 It should also be noted that norms do not need to be "environmental" in the sense that they are created primarily in response to environmental regulatory needs in order to be deemed relevant for study from a TEL perspective. Resort to "other" bodies of law such as human rights law and international trade law to achieve environmental objectives such as protecting an 38 Ibid. at page 235. 39 In this Part III, we will examine the biofuels governance framework that has been put in place in the EU as an example of TEL in practice. At this juncture, some background information to provide a contextual understanding of this "sustainable biofuels" regime will be useful.
Biofuels have been around for more than a century. 41 In the 2000s, a conflux of factors created the biggest window of opportunity for the commercial development of biofuels. These three factors are climate change, energy security and rural development. Touted as a "triple-win" silver bullet that could help lower greenhouse gas emissions, enhance energy security and promote rural development, governments of developed and developing countries alike jumped on the biofuels bandwagon. 42 Every biofuels programme to date has been supported by extensive governmental intervention in the form of research grants, laws and regulations, subsidies and import tariffs because biofuels have historically been more expensive to produce compared to petroleum fuels. 41 At the World Fair held in Paris in 1900, the demonstration model of Rudolf Diesel's invention, the diesel engine, operated on peanut oil. 42 It should be noted, however, that political and socio-economic factors dictate the relative weight that States attach to climate change mitigation, energy security and rural development and that this "trio of benefits" is a glib sound bite which glosses over the policy contradictions that can arise from trying to achieve all three objectives simultaneously. See discussion in The Royal Society, In the EU, the year 2003 witnessed the launch of more aggressive policies to encourage the development of the biofuels industry. 44 The focus during this period was on stimulating biofuels demand and supply, and little attention was paid to the environmental and socio-economic effects. Between 2005 and 2008, biofuels incentive programmes in the United States, the EU and some two dozen other countries contributed to world food markets experiencing the largest price shocks in thirty years. 45 The European Commission soon came under mounting pressure from scientists, environmental and human rights non-governmental organisations, and some member states (e.g. Germany, Italy, France and the United Kingdom) to address the environmental and food security dimensions of biofuels. 46 Subsequently, to allay these concerns about the environmental harm that biofuels production could cause in developing countries, the 2009 Renewable Energy Directive (RED) included the "sustainability criteria" for biofuels. 47 Briefly, these criteria specify that biofuels must provide at least 35% greenhouse gas emission savings compared to fossil fuels and must not come from crops cultivated on land with a high biodiversity value or on former peat land. 48 While a type of biofuel can be imported into the EU even if it does not meet the sustainability standards, compliance is required in order for the biofuel in question to count towards attainment of EU or national renewable energy obligations or to be eligible for financial support. 49 In this regard, the sustainability criteria are not legally mandatory requirements but exporters that fail to meet these requirements will encounter restricted access to the EU market.
The interesting features of this attempt to ensure that biofuels consumed within the EU meet some requirements, albeit limited, concerning ecological sustainability, lie in the compliance framework and the underlying policy commitment to "greening market access". Using the second prong of the above-mentioned scope of TEL as a guide, our attention is drawn to how the sustainability criteria is found in an EU directive, implemented by the European Commission through a multi-layered network of public, private or hybrid institutions and actors which diffuse these norms, and induce regulatory action (that will lead to compliance with the sustainability criteria) by actors located outside the EU.
The Compliance Framework
The Commission does not directly ensure that a biofuel product satisfies the sustainability criteria. 50 The task of "certifying" biofuels as being compliant is delegated to certification schemes that have been developed by business associations, non-profit organisations and governments usually working in partnership. These initiatives are usually labelled "roundtables" or "stewardship councils" to signal their multi-stakeholder nature.
51
The Commission "benchmarks" these certification schemes against the RED sustainability criteria to determine the extent to which a certification scheme addresses the sustainability criteria and the robustness of its verification system. Subsequently, a producer or importer (in the Commission's language, an "economic operator") can rely on certification by a recognised scheme to demonstrate compliance with the RED sustainability criteria. To demonstrate independence and transparency, a certification scheme, in turn, relies on auditing by third-party entities such as accreditation bodies before it affixes its "approved" seal on the biofuel product. As these accreditation bodies are separate entities from those involved in devising the rules and implementing the certification scheme, they are cast as independent arbiters of the verification process and therefore fit to "regulate the regulators".
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The responsibility of monitoring and verification is therefore divided amongst myriad actors to ensure that a biofuel is "sustainable" from the time the feedstock is produced in the fields to the time it reaches the consumer in the EU market. This form of regulation is also known as "meta-standard regulation" whereby "[i]nstead of requiring producers to be certified to the Meta-Standard [i.e., the RED sustainability criteria in this case] directly, compliance with the Meta-Standard can be achieved through certification to existing standards which have proven to provide a sufficient guarantee that (most of) the…criteria of the Meta-Standard are complied with".
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The State as Orchestrator
Building on Abbott and Snidal's ideas about the emergence of "Transnational
New Governance", the following discussion will examine how this unique compliance framework is an example of how the EU is proactively employing New Governance techniques at the transnational level to achieve desired regulatory goals. Abbott and Snidal acknowledge that the "mapping" of Old Governance from the domestic level onto the international level is not without difficulties, mainly because the international system does not have a hierarchically superior "state" that has the authority to adopt mandatory regulations or to impose sanctions. 54 relies on "hard law". The Old Governance view of societal actors is that they are selfinterested and unaccountable, and therefore incapable of self-regulation or playing any meaningful role in state regulation. 55 At the international level, Old Governance comprises of treaty law ("hard law") and an array of issue-specific inter-governmental organisations (IGOs) which are created and governed by their member states. Albeit to a lesser degree compared to the domestic level, international Old Governance also comprises of centralized governance (by the IGOs) whose legitimacy is based on formal authority and bureaucratic expertise.
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The New Governance model of regulation is difficult to define precisely but it can be understood to refer to a diverse range of innovative regulatory practices that stand in contradistinction to Old Governance. 57 The salient distinction between Old Governance and New Governance is the differing role that the state plays in regulation; all other characteristics flow from this primary distinction. The weakness of the state is often seen to be the main reason for the rise of domestic New Governance. 58 New
Governance incorporates a decentralized range of public and private institutions and actors into the regulatory system by, for example, encouraging self-regulation by industry, relies on this range of actors for regulatory expertise, and makes use of "soft law" (for example, codes of conduct) to complement or substitute mandatory "hard law". 59 In New Governance, the state remains a significant actor but it behaves less as a "commander" and more as an "orchestrator" that facilitates and directs collaborative programmes as it recognises New Governance as an important regulatory tool and uses it proactively. 61 Therefore, behind all New Governance programmes lurks the hand of the state. For example, the state can require private actors and institutions to abide by due process norms/ administrative law and can retain the threat of introducing mandatory regulation should self-regulation prove to be unsatisfactory. 62 Abbott and Snidal argue that the expanding array of private, public-private and IGO initiatives such as eco-labelling schemes, the United Nations Global Compact and the chemical sector's "Responsible Care" self-regulation programme (which they refer to as forms of "regulatory standard-setting")"is developing into a system of Transnational New Governance for business. As in the New Governance model, these schemes form "a decentralized but increasingly dense and interlinked constellation of private and public-private arrangements…which surrounds and complements traditional state-based regulatory structures". 63 Dingwerth has suggested that in the absence of a "zone of agreement" amongst states to conclude MEAs, these private and hybrid public-private rule-making processes have entered to fill the gap as a result of the failure of public rule-making. 64 Using different terminology, Cashore conceptualizes the expanding array of private governance initiatives as "non-state-market-driven (NSMD) governance". 65 NSMD governance systems such as forest certification derive their authority not from the state but from the manipulation of global market forces and consumer preferences.
The state does not exercise its sovereign authority to require compliance with the rules generated by NSMD governance processes, although it can seek to influence and shape NSMD rules like any other interest group. 66 It can be argued that the EU biofuels scheme is an example of NSMD governance whereby the state is acting in ways consistent with NSMD governance such as implementing policies that create market demand for certified biofuels, but not using its sovereign authority to require adherence with the sustainability criteria. Business actors will seek certification because they wish to access the EU market, not because certification is required by law.
Abbott and Snidal advance the normative argument that states and IGOs ought to promote Transnational New Governance to fill the gaps of international Old
Governance. However, Transnational New Governance will take off only if states and
IGOs provide the necessary "orchestration and support". 67 "Orchestration includes a wide range of directive and facilitative measures designed to convene, empower, support, and steer, public and private actors engaged in regulatory activities". 68 They point out that the greatest current weakness of Transnational New Governance is the lack of orchestration. 69 As the above description of the EU "sustainable biofuels"
compliance framework shows, the EU (the "state") can be said to be engaging in "directive orchestration". 70 It is imposing conditions on public benefits and giving state endorsement to "approved" schemes to bolster the practice of biofuels eco-labelling. By the meta-standard approach, the EU is also performing an important facilitative role of encouraging uniformity of standards across competing biofuels certification schemes.
This reduces excessive multiplicity which encourages "forum-shopping" amongst biofuels producers and causes confusion on the part of consumers.
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To point out the obvious, the EU's resort to Transnational New Governance allows it to hedge against some of the legal uncertainties (concerning WTO compliance) associated with linking social and environmental standards to trade. 72 Further, the Commission can hardly claim to have the ability or the resources to police compliance 67 Abbott and Snidal, pages 509-510. 68 Ibid. 69 Abbott and Snidal, page 545. 70 Ibid, page 544 71 See discussion in Jody M. Endres, "Clearing the Air: the Meta-standard approach to ensuring biofuels environmental and social sustainability" 28(2010) Virginia Environmental Law Journal, pages 108-111. with the RED sustainability criteria in plantations and production plants outside the EU.
Going back to the concept of TEL, the above discussion shows how the limitations of traditional IEL/international Old Governance can be overcome (to a certain extent) by resort to transnational regulation. As Krasner has argued, transnational private regulation can help governments to escape certain constraints. 73 TEL embodies a broad understanding of law (in the pluralist sense) and regulation, and includes regulatory innovation of the kind commonly associated with New Governance. Most scholars of the New Governance school favour a hybrid of Old Governance and New Governance, in which the state maintains a baseline of minimum mandatory regulation, regulates those actors which do not subscribe to New Governance, and uses New Governance to implement or supplement mandatory law. 74 This is an acknowledgment of the significant role that the state continues to play in regulating even though it is no longer the sole locus of authority. Similarly, while TEL recognises the role of the community, private individuals and the market in global environmental governance, it by no means discounts the import of the state.
Legitimacy
Inevitably, questions of the legitimacy of TEL are raised. In the context of the EU sustainable biofuels regime, two broad questions concerning legitimacy arise. The first question concerns the legitimacy of the EU using market access as a policy mechanism to unilaterally impose environmental standards on their trading partners. The other question concerns the legitimacy of rule-making, rule promotion and adjudication of compliance by private authorities (i.e, the certification schemes and auditors). 75 Both types of legitimacy concerns have prompted calls for a "multilateral governance framework" for biofuels, the institutional design of which seeks to promote public participation, transparency and deliberative decision-making. 76 Lima, for example, argues that sustainability regulation in the form of voluntary certification schemes and the EU sustainability criteria lack transparency and are "…a weak replacement for a structured multilateral legal framework as demanded by the principle of the rule of law". 77 Both sets of legitimacy concerns will be addressed in turn below.
States are not globally representative; their governments can only speak for the common interests of the electorate that put them into power. 78 Given the policy differences between developed countries and developing ones, the legitimacy of developed countries unilaterally directing international policy is questionable. 79 It can be argued that the EU's unilateral imposition of environmental standards on other members of the international community raises questions of political legitimacy, that is, the acceptance and justification of shared rule by a community. 80 In this regard, legitimacy is "the justification of actions to those whom they affect according to reasons they can accept". 81 Justification of authority is, in turn, deemed essential to securing compliance or the obedience of the governed. However, this argument could well be set aside as erroneously based on a misconception of what the EU is trying to achieve through unilateral action. Scott has argued that the ultimate goal of the EU's resort to traderelated environmental measures "is not to enforce compliance with EU rules on the part of operators situated abroad, but it is on the contrary to galvanise or incentivise by the international community. Unilateral action that is applied in a principled manner (e.g., in a non-discriminatory manner and subject to due process constraints) may be an imperfect but superior alternative to the complete lack of action to promote environmental interests. 86 In the biofuels context, multilateral negotiations for a regulatory framework have not begun, arguably due to the international community's lack of enthusiasm for this approach in light of the long-standing stalemate in international climate change treaty negotiations. In this climate of treaty fatigue, TEL offers some states (inevitably the economically powerful ones like the EU and the US which can leverage on their economic might) a pathway for advancing environmental interests.
It can further be argued that the idea of outright imposition of rules by one actor on another (which rightly gives rise to legitimacy concerns) is too simplistic. First, while recognizing the vulnerability of export-driven economies to the demands of economically powerful markets such as the EU, the former are not entirely powerless and defenceless actors who have no choice but to submit in acquiescence to a bully. To reiterate the earlier point made by Scott, the use of market access to shape transnational environmental policy is to tap into the logic of free markets and rational behaviour to create incentives for regulatory action outside the EU when no incentives existed before.
Let us take the Indonesian Sustainable Palm Oil Scheme (ISPO) as a case in point.
In 2010, the Indonesian government announced that they will be developing a nationwide mandatory certification scheme for the palm oil sector. 87 The government gave two official reasons for this policy decision. 88 First, the conditions imposed by the EU sustainability criteria and related to this, the need for Indonesian palm oil to remain 86 For discussion of the critical role that international law plays in disciplining unilateral action as part of the broader TEL process, see Shaffer & Bodansky, pages 39-41. 87 As it is a nationwide scheme, it will include the small-scale, palm oil growers who produce on a subsistence-like basis but contribute 40% of Indonesia's total output (Interview No. 2 with sustainability manager of major biofuel producer firm, on file with author). 88 Rosediana Suharto, "Why Indonesia needs ISPO", The Jakarta Post, 12 February 2010, online: http://www.thejakartapost.com/news/2010/12/02/why-indonesia-needs-ispo.html (accessed on 9 February 2013). [Suharto] competitive in the global commodity markets. By 2010, palm oil had gained a notorious international reputation. Transnational environmental activist groups like Greenpeace had conducted highly visible public campaigns against multinational companies whose well-known consumer products contain palm oil to raise awareness of the damage done to Indonesian tropical rainforests by industrial palm oil production (Deforestation in Indonesia for palm oil and illegal logging is so rapid that it has been estimated that the country's forests might be destroyed by 2022). 89 90 These campaigns succeeded in pressuring some global brands to commit towards using only certified (sustainable) palm oil in their products and to suspend purchases from Indonesian producers which allegedly clear primary forests or peatland to set up palm oil plantations. 91 The
Indonesian government recognized the Indonesian palm oil sector would lose its competitive advantage if it continued "business as usual" and ignored these issues. 92 Critics may point out that, given the prominence of the Roundtable on Sustainable Palm Oil (RSPO) certification scheme, it is curious that the Indonesian government elected to develop a new standard rather than promote RSPO certification. 93 These critics are likely to dismiss the ISPO as a state-backed effort to evade the more rigorous requirements for RSPO certification. However, there may be validity to the Indonesian government's claim that RSPO certification is expensive and requires extensive documentation. 94 It is out of reach for the thousands of illiterate small-scale farmers who sell their small output to the processing mills. Out of about 2000 plantations in Indonesia, less than 50 were certified by the RSPO in 2010. There was therefore real concern about whether Indonesia could produce enough certified palm oil.
Whether certification by the RSPO or the ISPO is effective in enforcing standards or merely enables scrutiny is a valid question for more empirical study. For present purposes, the point that this article seeks to make is that the Indonesian government would not have introduced the ISPO if not for the transnational regulatory pressure by transnational civil society and the EU biofuels scheme. The ISPO is not a response of weakness, of caving in to EU pressure. The ISPO is domestic regulation that, for all its flaws and weaknesses due to endemic problems of corruption and lax enforcement within the archipelago of a thousand islands, is created by a state (Indonesia) and tailored to meet its domestic circumstances. There is interaction between transnational norms and domestic factors that led to regulatory change in Indonesia. That is the essence of TEL. To argue that unilateralism is essentially economic bullying misses this subtle aspect of the regulatory dance that TEL sets in motion.
Scharpf has posited two main forms of legitimacy: input (process) and output (performance and effectiveness) legitimacy. From the viewpoint of output legitimacy, to the extent that a particular set of rules or standards promotes the common good, it should be seen to be legitimate; the process leading to the promulgation of a norm is not pertinent to its legitimacy, and democracy has no role to play in fostering legitimacy.
As Perez points out, under this account, "the question is rather which set of criteria constitutes the best expression of the common good". 95 The role of experts in determining these standards (and defining what "the common good" constitutes) and how private governance schemes build legitimacy through expertise has been the focus of numerous studies about standards in the literature. Jacobsson argues that standardsetting organizations build legitimacy through presenting their standards as "expert knowledge stored in the form of rules". 96 Kerwer posits that a necessary (but not always sufficient) precondition for the effectiveness of standards is that the target audience(s) believe that the expertise on which the standards are based is convincing. 97 However, with declining trust in experts and their professed expertise, the power of "…expert knowledge to provide privileged accounts of the common good and, hence, to serve as a source and arbiter of legitimacy" has also declined. 98 Instead, the conception of legitimacy that is gaining ascendency in contemporary global society is one that places emphasis on the process that leads to the production of a transnational norm, that is, input legitimacy. "[T]he legitimacy of transnational regimes is judged, increasingly, by the nature of the process that led to the regimes' creation, and by the public accountability of those who implement them". 99 "As such, democratisation" is often viewed as the solution to the "legitimacy problem". 100 Held has observed that "[d]emocracy seems to have scored a historic victory over alternative forms of governance… [It] bestows an aura of legitimacy on modern political life: laws, rules and Yet, the meaning of the concept of "democracy" in the transnational arena is highly contested. There is no consensus on what constitutes adequate participation and deliberation for a regulatory system to be deemed "democratic" and hence "legitimate". 102 Bernstein's analytical framework highlights that a checklist of legitimacy requirements cannot be developed a priori because the concept of legitimacy is a shifting one, one that evolves over time and is also highly contingent on the interactions of power within social structures of affected communities. 103 What many private authority schemes have sought to do is to include transparency and accountability mechanisms in their governance structures and rule making processes to further representative and deliberative democracy and thereby increase their input legitimacy.
Meidinger suggests that this is a form of anticipatory democracy at work as these regulatory programmes aim to anticipate emergent public values, institute mechanisms to advance them and thereby enhance authority. 104 The Forestry Stewardship Council 110 This article argues that the democratization of TEL, for example, through the creation of inclusive models of deliberation and public participation is a laudable objective in pursuit of the genuine aspiration to subject transnational issues to deliberation by all who are affected. However, this is a "work-in-progress" in pursuit of a moving target (that is, the shifting and contested notion of democracy in the transnational context). It is premature to conclude that TEL is illegitimate on this ground.
It is an imperfect institutional design but has the potential to fill the gaps and inadequacies of traditional IEL.
Part IV: Conclusion
This article sought to outline the contours of the emerging concept of TEL.
Part II of this article was devoted to providing a broad overview of the salient aspects of transnational law and how these aspects are carried over to TEL. In addition, this article advanced the argument that traditional IEL provides too narrow a set of ideas and concepts for environmental law scholars to engage effectively with contemporary environmental issues. Scholars who have sought to go beyond the state-centric foci of IEL have tended to draw from other disciplines like geography, political science and anthropology. These endeavours have enriched and advanced the frontiers of environmental law scholarship. TEL offers another promising avenue for scholars seeking to venture beyond state-centred ideas of law to capture the realities of contemporary global social ordering.
Using the EU sustainable biofuels regime as a case study, this article showed how the EU is creating TEL by using market access to incentivise regulatory action abroad and by applying New Governance techniques at the transnational level. These courses of action are not without criticism, particularly of the legitimacy of trade-related unilateral action to advance environmental interests and the legitimacy of private regulation. While recognising the validity of these legitimacy concerns, this article argued for a more nuanced understanding of trade-related environmental measures. It was also argued that private regulation is by no means perfect, but the attempts made by roundtable certification schemes to promote inclusive and transparent decisionmaking are laudable. An interim conclusion would be that it is too premature to strike TEL down on legitimacy grounds.
Biofuels poses significant governance challenges because of its numerous interfaces with pressing policy issues such as rural poverty, food security, agricultural policy and global finance. For an observer, what has been striking is the speed at which the policy discourse has shifted from unequivocal championing of biofuels as a silver bullet to one that weaves far more narratives that shed light on the social and environmental damage that can be caused by industrial biofuels production. These narratives bring to attention the plight of the oppressed, the marginalised, and the forgotten. The speed of this shift in discourse and consequent international policy is, in large part, due to transnational forces. Through the lenses of TEL, scholars may find a useful "vocabulary" to consider such developments and contribute towards developing fair and just solutions to global environmental challenges.
